
$ & K lh 




US 



r nmm^m &^mm. «spf#.- «s^*« 

«S*ffi^-+HfiWJ^T r 3S?«j ^J*^o HSffi 

M*f#n> w±w]«> ^e±®> p^^^hkjo j 



ffl > mmm^mnm^m^mmnm^^ wm 



*? 






m±tmmm£mmmwm^mmmm.wm : 7 






(-) 



w 



est <wmffimm> m i sbwihme58» 



(i) mnmMsi&mm&' w&m.»pmAmmM 

(2) Ki&^gAAff 4>*AK*S» «KffiK*j* 



# 



ji aratas&teH 1 ^ ®s«Ms»a£taBii 



B (BP»fiiB-A3BTSH»ifD«* 



i) 



— n /izai 



(-)£ 



m MjHini 



#. «B®*iatflMRa*ffi?SSf**AS«SIH 
-gR^-^iS+^KfcB^^Klffi+^ASiS^^SIA 



(=)i 



IL 






m 



=FmTjmm > emmm* 



^ 



m 



mm cm 



lE&'IS 

mA=FMm 






mmmmmmm'jmm j ) BurazTi 



^ 



era 



see - satsi^f^^ffttMiScfF 



a»g5ea69. 



(TO I 



Ea 



MitHfei 



; - ^JJlSt*S*ft6RS*fe 






(5) mm 



m. 



mmmumm mi^wmmn isgyg '.it 



isssaarr- 






(7\) ^Mlilfll* 



mmmrn mmtm} m%$:^m±m 



^w,m 



m&mmm^m^m^mmtmm » gutui^ 



(-fa) *imffimftwm.m 



9 



&&MMMRS&MM 









(S»*iS • S«S3g=+H«HBSl3!:#. <H«D 



S3 



H#§t BSS(GL) Year 3 



The Law and Politics of the Article 23 

Introduction 

Depending on your stance, Article 23 can be described as a 
threat or a guarantee. It is a threat because it authorizes the Special 
Administrative Region (SAR) Government to legislate, on its own, 
to regulate political activities in the Region. It could be a disaster to 
the basic freedom of the residents and the city's civil society if the 
issue is improperly dealt with. It is a guarantee because it ensures, 
constitutionally, that activities endangering national security and 
integrity in the Region would be prohibited, despite the fact that the 
SAR is running a distinct legal system with Chinese criminal laws 
not applicable in it. This is exceptionally important to the concept of 
"One Country Two Systems" - maintaining the integrity of the 
country among regions running different systems. 

Article 23 emerges in this constitutional context. There is 
always fear .that granting region autonomy may encourage 
secessionists' activities in the autonomous entity. However, if CPQ 
decided to make the part of Mainland's criminal laws concerning 



national security applicable in the SAR, it would effectively violate 
the doctrine of "One Country Two Systems", which requires a high 
degree of separation between the two judicial systems. It is essential 
in "maintaining the prosperity and stability of Hong Kong" 1 . 
Therefore, "the resolution adopted by the drafters is to grant the 
Region's legislature the autonomy to enact laws on several listed 
offences which the CPG intends to prohibit in the Region. 

Article 23 - The Law 

.. From plain reading of Article 23, it requires the prohibition of 
seven kinds of activities, namely treason, secession, sedition, 
subversion, theft of state secrets, foreign political organizations or 
bodies conducting political activities, political organizations or 
bodies establishing ties with foreign political organizations or bodies. 
Among them, only secession and subversion are not explicitly 
criminalized in common law or in statutes. 

The following is an investigation on the legal framework 
under which any new security laws could be legislated. The major 
constraint of security laws comes from the Basic Law itself It places 
a positive obligation to the government that it should safeguard the 



'. Preamble, The Basic Law of the Hong (Cong Special Administrative Region of the 
People's Republic of China. 



rights and freedoms of the people (Article 4). It guarantees the : 
residents of Hong Kong inviolable freedom of speech, press, . 
publication, assembly, association, procession and demonstration ■ 
(Article 27 and 28). Moreover, Article 39 of the Basic Law reads. 
that: 

"The provisions of the International Covenant on Civil and Political 
Rights, the International Covenant on Economic, Social and Cultural 
Rights, and international labour conventions as applied to Hong 
Kong shall remain in force and shall be implemented through the 
laws of the Hong Kong Special Administrative Region. 

The rights and freedoms enjoyed by Hong Kong residents shall not 
be restricted unless as prescribed by law. Such restrictions shall not 
contravene the provisions of the preceding paragraph of this Article." 

Under the supremacy clause of Article 11(2) 2 , the Government 
also claims that legislation enacted under Article 23 must conform to 
the ICCPR. Rights to freedom of expression, peaceful assembly 



2 It reads that, "No law enacted by the legislature of the Hong Kong Special 
Administrative Region shall contravene this Law." 

See Report of the Hong Kong Special Administrative Region of the People's 
Republic of China in the light of the International Covenant on Civil and Political 
Rights, para. 357. 
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and association are guaranteed under the ICCPR 4 , although it allows 
restrictions on the exercise of the rights "conformity with the law 
and ...necessary in a democratic society". This "democratic 
necessity" standard places a duty on the Government to explain the 
direct connection between the restriction of the security laws and 
likely potential threat to the nation. 

There is a three-pronged test in international law to justify 

whether a restriction on freedoms by national security grounds is 

valid. To be valid, the restriction must: (i) be provided by law; (ii) be 

an "established need for restrictive measures to protect national 

security"; and (iii) be kept at the "minimum necessary for that 

purpose". 5 The United Nations Human Rights Committee had urged 

several states whose legislation is found to broad or vague and 

contravene the Covenant to change its law. This creates the 

obligation to parties under this covenant to avoid restrictions on 

freedoms jeopardizing the right itself. For instance, to balance 

the protection of free speech and regulation of behaviours as the 

subject of laws, terms in laws must be clearly and narrowly defined 



4 Article 19, 21 and 22, the ICCPR. See Appendix C. 

5 Elizabeth Evatt, "The International Covenant on Civil and Political Rights: Freedom 
of Expression and State Security" in Coliver, Sandra, et al., eds, Secrecy and Liberty: 
National Security, Freedom of Expression and Access to Information, Martinus 
Nijhoff Publishers, The Hague, 1999, p. 86. 



"to enable individuals to understand their obligations and to foresee 
whether particular action is unlawful" 6 . 

In the Committee's review of China's first report on Hong 
Kong, it expressed that "the offences of treason and sedition under 
the Crimes Ordinance are defined in overly broad terms, thus 
endangering freedom of expression guaranteed under Article 19 of 
the Covenant". It also urges the legislation under Article 23 to be 
consistent with the ICCPR. 

Article 23 - The Politics 

Politically, it had raised concerns and controversies before and 
after the handover. As a potential threat to its citizen's freedom and 
rights, Article 23 and its related offences became one of the foci of 
Sino-British conflicts before 1997. Its sensitivity also raised 
concerns whenever SAR and Chinese officials alleged statements on 
this Article or events concerning the related offences took place. 
During the 12 years since its promulgation, political parties 
attempted to limit the remit of Article 23 by introducing 
international standards or limiting requirements from other 
jurisdictions to the offences related. Interest groups also played the 
role of monitoring its implementation. 



ibid. 



Article 23 is political and sensitive. The politics of it involves 
the struggle between values of protecting rights and freedom and 
doctrine of protecting national unity and integrity. The sensitivity of 
it involves the particular difficulty in getting the balance point 
between them, and thus creating worries and fears of one trampling 
the other. Unfortunately, the matter remains unsettled five years after 
the handover. It is worthwhile for us to evaluate several possible exit 
strategies that may be undertaken by the S AR administration. 

Amendment 

This is probably the most favourite option of pro-democratic 
politicians and human rights fighters - to start the amendment 
procedure of the Basic Law so as to delete all or some of the 
offences to be prohibited in Article 23. 

This can be an attempt, but the chance of success is simply too 
small. According to Article 159 of the Basic Law, the NPCSC, the 
State Council and the Hong Kong SAR can propose bills for 
amendment. For bills proposed by the SAR, it must obtain consent 
of two-thirds of the deputies of the SAR to the National People's 
Congress, two-thirds of all the members of the Legislative Council 
and the. Chief Executive. The final power of amendment is vested 
with the National People's Congress. 



It is clear that the NPCSC and the State Council are unlikely to 
propose such amendment bills. Nor the SAR Government would 
support such bill which opposes to the enormous interest of the State. 
The only chance is a motion debate moved by members in the 
Legislative Council. In the present political environment, a bill 
against the Government's will could not be passed easily in the 
Council. This stringent and complicated amendment procedure 
makes this option impractical. 

legislation 

Eventually, this may be the unavoidable option under pressure 
from the CPG. Public and professional consultation should be 
conducted. To the minimal, the SAR Government had to introduce 
the offences of subversion and secession, which are absent in the 
statute books currently. 

In the Mainland, subversion is defined as follows in Article 
105 of the Criminal Law: 

"Whoever organizes, plots, or acts to subvert the political power of 
the state and overthrow the socialist system . . . 



Whoever instigates the subversion of the political power of the state 
and overthrow the socialist system through spreading rumors, 
slandering, or other ways . . ." 

And in Article 103, secession is: 

"Whoever organizes, plots, or acts to split the country or undermine 
national unification . . . 

Whoever instigates to split the country and undermine national 
unification . . ." 

Under such broad definition, speech or publications can be 
easily convicted. Everyone would understand that direct application 
of these definitions would be an infringement to the freedoms 
guaranteed in the Basic Law and the ICCPR. However, as the 
subject of subversion and secession is the People's Republic of 
China in the SAR, it is reasonable for the lawmakers to make 
reference to the definitions used in the Chinese Criminal Law, And 
this is the particular worry if the Government decides to go ahead 
with the enactment work. 

There were discussions about the two offences when the 
colonial government tried to insert them into the Crimes Ordinance 



in 1996. 7 Majority of public views objected to the invention of these 
two offences because the offences were effectively covered by 
treason in Section 2 and the public order was safeguarded by the 
Public Order Ordinance. Some other suggested adding a list of 
activities that could not be prosecuted (including protection of critic 
speech against government) or narrowing definition of crimes by 
inserting overt action, force, intent or "actual likelihood of 
incitement" requirement. 

The document of Johannesburg Principle on National Security, 
Freedom of Expression and Access to Information should receive 
some attention here. These principles were adopted by a group of 
experts in international law, national security and human rights in 
1995. It requires all laws restricting freedoms to be "unambiguous, 
drawn narrowly and with precision" (Principle 1.1). Restriction 



7 Subversion was defined as: " A person who (a) does any unlawful act with the 
intention of overthrowing the Government of the United Kingdom by force; (b) 
incites or conspires with any person to overthrow the Government of the United 
Kingdom by force; or (c) attempts to overthrow the Government of the United 
Kingdom by force, is guilty of subversion and liable on conviction on indictment to 
imprisonment for 10 years." 

Secession was defined as: "A person who incites or conspires with any other person 
or who attempt to supplant by force the lawful authority of the Government of the 
United Kingdom in respect of any part of the United Kingdom or in respect of any 
British dependent territory is guilty of secession and liable on conviction on 
indictment to imprisonment for 10 years." 

8 See Paper for the House Committee meeting on 13 June 1997, Report of the Bills 
Committee on the Crimes (Amendmenl)(No. 2) Bill 1996.- 



should be "the least restrictive means possible for protecting that 
interest" (Principle 1 .3(b)). Punishable expression only if it intends 
"to incite imminent violence" and "is likely to incite such violence" 
(Principle 6). Where criticism and insult should not be considered to 
constitute a threat to nation (Principle 7(ii)). 

These principles are just recommendations made by human 
rights organization to the state when considering their laws. 
However, if SAR Government is really to take step in legislation on 
Article 23, reference to these principles is another assurance. If 
considering the compatibility of anti-subversion laws with the 
Principles, one should be cautious that secession is often misused to 
punish non-violent advocacy of change of government, which is 
protected under Principle 7, Also, as any violent threatening activity 
aiming at changing the political status could be effectively dealt with 
by treason and other public order laws, anti-secession laws would be 
duplicatory and violates the "narrowest restriction possible" 
principle. 9 

Doing nothing approach? 



9 These two views are adopted from the Hong Kong Human Rights Monitor. See their 
report "A Ticking Time Bomb? Article 23, Security Law and Human Rights in Hong 
Kong ". 



It is the view advocated by legal professions and human rights 
groups that Article 23 does not create an obligation for the SAR 
Government to create all the offences listed statutorily. "As long as 
all of the acts listed are covered by law, the requirements of Article 
23 are met" 10 . It is argued that if "secession" and "subversion" were 
narrowly defined, they would be covered by the treason offences and 
punishable by other security laws. Therefore, an absence of the two 
offences does not mean a violation of Article 23. 



Ibid.,p.3. 
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